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Sec re t a ry  
I n t e r n a t i o n a l  J o i n t  Commission 
F u l l e r  Building 
75 A l b e r t  S t r e e t  
O t t a w a ,  Ontario 

Ju ly  11, 1966 

Dear Sir: 

I n  accordance with the telephone conversat ion today 
between M r .  M a c C a I l u m ,  A s s i s t a n t  t o  t h e  Chairman of 
t h e  Canadian Sec t ion  of t h e  Commission, and M r ,  W,W. 
Wadeson and the  writer, I enc lose  t h r e e  copies  of a 
le t ter  dated today t o  t h e  Under Sec re t a ry  of State 
for External  A f f a i r s ,  and three copies  of an  appli- 
c a t i o n  f o r  two feet of a d d i t i o n a l  s torage  i n  Kootenay 
Lake, B r i t i s h  Columbia, i n  a d d i t i o n  t o  khat author-  
i z e d  b y  t h e  Commission under Order of Approval da t ed  
November 11, 1938. It w i l l  be noted t h a t  t h e  appli- 
c a t i o n  is fo r  an Order au thor iz ing ,  f o r  the 1966-67 
s torage  seasonB a formula of r e g u l a t i o n  id-en t ica l  t o  
t h a t  provided f o r  i n  t h e  Commission's Order made a t  
O t t a w a  on August 5, 1949, af ter  hear ings  i n  both  t h e  
United S t a t e s  and Canada. That formula permi t ted ,  
among o ther  th ings ,  r a i s i n g  t h e  level of t h e  Lake, 
commencing i n i t i a l l y  on August 9, t o  e l e v a t i o n  
1747.32 feet,, 

This app l i ca t ion  w a s  first requested on June 2 1 ,  1966, 
by Kaiser Aluminum and Chemical Corporation and a n  
a s soc ia t ed  i n d u s t r i a l  group, whose electric power 
supply i s  l i k e l y  t o  be i n t e r r u p t e d  during the f a l l  and 
winter  of 1966-67, Consideration had been g iven  b y  
Corninco and W e s t  Kpotenay Power t o  a s i m i l a r  applica- 
t i o n ,  which would not  be economic if proceeded with 
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Secre t a ry  
I n t e r n a t i o n a l  J o i n t  Commission 
O t t a w a ,  Ontario 

u n i l a t e r a l l y ,  S a t i s f a c t o r y  arrangements can be en te red  
i n t o  with t h e  United S t a t e s  i n d u s t r i a l  group concerned 
and with Bonneville Power Administration. Cominco and 
W e s t  Kootenay Power would s t and  t o  ga in  by such an O r d e r ,  
i n  t h a t  t h e i r  f i r m  energy c a p a b i l i t y  would be sub- 
s t a n t i a l l y  increased and t h a t  any surp luses  of secondary 
energy would. be a v a i l a b l e  f o r  sale i n  B r i t i s h  Columbia, 
where f i r m  power w i l l  be i n  s h o r t  supply i n  t h e  f a l l  and 
win ter  of 1966-67. 

We have i n i t i a t e d  discussions with both Canadian and 
United States i n t e r e s t s  and these  are continuing favour- 
ably.  It would be apprec ia ted  i f  t h e  Commission could 
g ive  immediate cons idera t ion  t o  t h e  Application, A s  t h e  
proposed t e r m  of Order i s  only  f o r  t h e  1966-67 storage . 

season, and as  t h e  proposed t e r m s  are t h e  same as those  
embodied i n  the 1949 O r d e r ,  we hereby.request  t h a t  t h e  
Commission waive i t s  provis ions  regarding not ice  and 
waive a pub l i c  hearing, t hus  permi t t ing  the  commencement 
of a d d i t i o n a l  s torage  on August 9 ,  1966, and t h e  re- 
s u l t i n g  b e n e f i t s  t o  both  count r ies .  It i s  pointed ou t  
t h a t  t h e  1949 Order, which w a s  made a f t e r  pub l i c  hear ings  
i n  t h e  United States and Canada, thoroughly p ro tec t ed  
i n t e r e s t s  on both s i d e s  of t h e  border ,  W e  ask only  f o r  
re ins ta tement  of i t s  provis ions  f o r  t h e  cu r ren t  s to rage  
year 

As we ind ica t ed  t o  Mr. MacCallum, we are prepared t o  d i s -  
c u s s  t h i s  matter i n  conference with t h e  Commission a t  any 
t i m e ,  and s h a l l  be g lad  t o  fu rn i sh  any f u r t h e r  information 
r equ i r ed  b y  t h e  Commission immediately upon reques t .  

Yours very t r u l y ,  

MEiM: l f  
Encls. 
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To t h e  Honourable The In texnat iooa l  Joint Commission 
O t t a w a ,  Canada, and 
Washington, D.C. 

The a p p l i c a t i o n  of Corninco L t d .  (formerly The 

Consolidated Mining and Smelting Company of Canada Limited) ,  

r e s p e c t f u l l y  shows as f02lows :: 

1. 

by letters p a t e n t ,  dated Januar17 9, 1906, i s sued  by t h e  

Secre ta ry  of State und.er ?he Companies Act of the  Dominion 

of Canada, i n  

The applicank i s  a body curpora t e ,  incorpora ted  

Its head o f f i c e  i s  i n  t h e  C i t y  of Montreal, 

t h e  Province of Quebec, and i t s  p r i n c i p a l  p lace  of bus iness  

is i n  t h e  Municipal i ty  of Tadanac, near the Ci ty  of T r a i l ,  

i n  t h e  Province of B r i t i s h  Columbia, 

2.  

o the r  things, t o  acqui re  an6 hold water r i g h t s  and p r i v i l e g e s ,  

The app l i can t  i s  au thor ized  and empowered, among 

develop and sEpply electric power, and t o  do a l l  necessary 

or i n c i d e n t a l  th ings  i n  t h a t  connection, 

3. 

situate6 on the  Kootenay River in B r i t i s h  Columbia, including 

t h e  dam and power p l a n t  a t  Corra Linn and t h e  power p l a n t s  a t  

Upper Bonoington, South Slocan, and B r i l l i a n t  on t h e  Kootenay 

The app l i can t  i s  t h e  owner of cer ta in  properties 
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River. 

4. 

s i s t i n y  l i cences  granted by  t h e  Comptroller of W a t e r  Rights  

of B r i t i s h  Columbia t o  d i v e r t  and use the  water of Kootenay 

River fo r  power purposes a t  those power p l a n t s ,  

The a p p l i c a n t  i s  the  holder  of s e v e r a l  sub- 

5. 

l i cence  granted by the Comptroller of Water Rights of B r i t i s h  

Columbia, t o  s t o r e  840,000 ac re  feet  of w a t e r  i n  Kootenay 

Lake. W e s t  Kootenay Power and Light  Company, L i m i t e d  ( " W e s t  

KoOteraay Power") i s  the holder  of a s i m i l a r  s u b s i s t i n g  

l i cence  t o  s t o r e  210,000 acre feet  of water i n  Kootenay Lake. 

The a p p l i c a n t  i s  t h e  holder  of a s u b s i s t i n g  

6, Kootenay Lake i s  e n t i r e l y  within B r i t i s h  Columbia, 

and t h e  Kootenay River (called. the  Kootenai R i v e r  i n  t h e  

United S t a t e s )  f l o w s  ac ross  t h e  boundary between t h e  United 

States and Canada, w i th in  t h e  meaning of A r t i c l e  ZV of t h e  

Boundary W a t e r s  Trea ty  of January 11, 1909: t h e  d.elta of 

t h a t  r i v e r  l i es  p a r t l y  i n  t h a t  Province and p a r t l y  i n  t h e  

State of Idaho. 

7. By an Order of Approval of t h e  Commission, dated 

a t  t h e  C i t y  of New York, November 11, 1933, t h e  Commission 

orclered and directed, among o the r  t h i n g s ,  t h a t  W e s t  Kootenay 
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PQwer,  a body corpora te  c o n s t i t u t e d  by a s p e c i a l  act of t h e  

Leg i s l a tu re  of t h e  Province of B r i t i s h  Columbia, whose head 

o f f i c e  and p r i n c i p a l  p l ace  of bus iness  i s  i n  t h e  C i ty  of 

Trail, B r i t i s h  Columbia, be permit ted t o  s t o r e  w a t e r  i n  t h e  

main body of Kootenay Lake t o  a maximum e leva t ion  1745.32 

feet  Geodetic Survey of Canada Datum, 1 9 2 8  Adjustment, which 

c o n s t i t u t e d  s i x  feet of s to rage  above zero  of t h e  gauge a t  

Nelson, B r i t i s h  Columbia. 

8. Ey a l e t te r  dated August 2 0 ,  1947, addressed to 

t h e  Commission a t  Ottawa, Corninco gave no t i ce  t h a t  Cominco 

lmc' purchased, i n  a d d i t i o n  t o  o t h e r  proper ty ,  t h e  darn a t  

Coma Linn, by means of which t h e  s to rage  of water in 

Kootenay Lake is  r egu la t ed  under t h e  Commission's Order of 

November 11, 1938, and furthermore,  undertook s t r i c t l y  t o  

abide 5 y  t he  terms of t h a t  Order i n  f u l l  cooperat ion with 

the  Roo'cenay Lake Board of Contro l , .  

9. i3y an  O r d e r  or' Approval of the  Commission, da ted  

a t  t he  C i t y  of O t t a w a ,  August 5,  194.9 (a copy i s  a t t ached  

and marked Exhibi t  A ) ,  t h e  Commission granted permission t o  

t h e ' a p p l i c a n t  and t o  W e s t  Rootenay Power t o  s t o r e  two addi-  

t ional .  Zeet cf water i n  Kootenay Lake t o  a maximum e l e v a t i o n  

of 1747.32 feet ,  Geodetic Survey of Canada Datum, 1928 
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Adjustment ( a t  t h e  Queen's Bay gauge i n  Kootenay Lake), f o r  

t h e  per iod of f i v e  s torage  years ,  commencing w i t h  t h e  

s torage  season of 1949-50 and ending with t h e  s torage  season 

of 1953-54, t h a t  i s  t o  say,  on Apr i l  1, 1954, un less  other- 

w i s e  ordered by the  Commission. 

10 * Since Apr i l  1, 1954, t he  app l i can t  and W e s t  

Kootenay Power have c rea t ed  no s to rage  of water i n  Kootenay 

Lake i n  a d d i t i o n  t o  the  s to rage  of s i x  feet  granted by t h e  

Order of November 11, 1933, 

11. 

t i m e s  f u l l y  complied with a l l  t h e  d i r e c t i o n s  of t h e  Commission 

and of t h e  Kootenay Lake Board of Control,  and i n  p a r t i c u l a r  

have s t r i c t l y  observed the  t e r m s  and condi t ions of t h e  Orders 

The app l i can t  and W e s t  Kooteqay Power have a t  a11 

of Approval of t h e  Cormission dated November 11, 1938, and 

August 5,  1949. 

1 2 .  

Kaiser Aluminum and C h e m i c a l  Corporation and a s soc ia t ed  

i n d u s t r i e s  i n  t h e  Northwest S t a t e s . o f  the  United S t a t e s  t h a t  

a d d i t i o n a l  water be s t o r e d  i n  Kootenay Lake and regula ted  i n  

such a way as  t o  avoid a n  i n t e r r u p t i o n  i n  t h e i r  power supply 

which could occur i n  t h e  event  of adverse water condi t ions 

during the  f a l l  and winter of 1966-67. 

This a p p l i c a t i o n  w a s  prompted by a request  from 

It i s  proposed t h a t  
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any agreement e n t e r e d  i n t o  with those i n d u s t r i e s  r equ i r e  

t h a t  Cominco be indemnified by them respec t ing  all claims 

of i n t e r e s t s  ir) .  Canada and t h e  United States regarding 

lo s s  or damage, o r  respec t ing  o the r  remedial measures, 

a r i s i n g  ou t  of t h e  proposed two f e e t  of a d d i t i o n a l  s torage.  

The app l i can t  has  been informed t h a t  s u f f i c i e n t  arrangements 

can be made by  those i n d u s t r i e s  w i t h  Eonneville Power 

Administration t o  inc rease  t h e i r  power supp l i e s  i n  the event  

of t h e  Commission grant ing  t h i s  a p p l i c a t i o n ,  S a t i s f a c t o r y  

operat ing arrangements can be made with Bonneville Power 

Administration t o  ensure t h a t  optimum use of t h e  proposed 

s to rage  can be m a d e  for t h e  b e n e f i t  of t h e  power systems of 

%he a p p l i c a n t  and W e s t  Kootenay Power. 

13  S t  i s  recognized t h a t  t h e  proposed s to rage  w i l l  

be of b e n e f i t  t o  t h e  United S t a t e s  i n t e r e s t s  referred to.  

However, r e g u l a t i o n  as  proposed would r e s u l t  i n  s u b s t a n t i a l  

b e n e f i t s  i n  Canada, For example; t h e  f i r m  c a p a b i l i t y  of 

the  a p p l i c a n t ' s  power p l a n t s  would thereby  be increased  by 

about 23 megawatts, This would. ensure f u l l  ope ra t ion  without  

i n t e r r u p t i o n  of t h e  a p p l i c a n t ' s  i n d u s t r i a l  complexes i n  

southern B r i t i s h  Colurribia, It would a l s o  make a v a i l a b l e  f o r  

use any surpluses of secondary energy, I n  t h i s  connection, 

w e  understand t h a t  f i r m  e l e c t r i c a l  energy resources  w i l l  be 
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i n  s h o r t  supply i n  B r i t i s h  Columbia during t h e  1966-67 

season. 

54 9 

a d d i t i o n a l  two feet  of s torage  i n  Kootenay Lake, i n  t h a t  

t h e  c a p s b i l i t y  of i ts Lower Bonnington Plan t  t o  produce 

f i r m  energy- would be increased. i n  t h e  order  of four  megawatts. 

Considering t h e  na ture  of W e s t  Kootenay Power*s u t i l i t y  load, 

a n  inc rease  i n  f i r m  c a p a b i l i t y  of t h a t  dimension i s  of i m -  

por tance,  That company supplies power t o  large areas i n  

southern B r i t i s h  Columbia, including t h e  Okanagan Valley, 

and many i n d u s t r i e s ,  towns, communities and i r r i g a t i o n  

d i s t r ic t s  i n  those areas. 

West Kootenay Power w i l l  a l s o  b e n e f i t  from an 

15. 

Commission's Order  of Approval dated a t  the  C i ty  of Ottawa, 

August 5,  1949, which au thor ized  two feet  or' s to rage  iii 

Kootenay Lake i n  a d d i t i o n  t o  t h a t  g ran ted  in i t s  O r d e r  

of Approval of Novertiber 11, 1938. The 1949 Order w a s  made 

a f t e r  f u l l  oppor tuni ty  was given t o  a l l  i n t e r e s t s  t o  make 

r ep resen ta t ions  and after publ ic  hear ings  i n  t h e  United 

S t a t e s  and Canada a t  which f u l l  cons idera t ion  w a s  given 

by  the Comxission t o  those r ep resen ta t ions  

The app l i can t  has  prev ious ly  r e f e r r e d  t o  t h e  
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16. The app l i can t  r eques t s  t he re fo re  t h a t ,  without 

p re jud ice  t o  i t s  r i g h t s  under t h e  Commission's Order of 

Approval of November 11, 1938, permission be granted  f o r  

t h e  s torage  of two a d d i t i o n a l  feet of w a t e r  i n  Kootenay Lake 

f o r  t h e  per iod  of one (1) s to rage  year t o  commence w i t h  t h e  

s to rage  season of 1966-67, subject t o  t h e  formula of 

r egu la t ion  of Kootenay Lake set  f o r t h  i n  Sect ions ( 2 )  t o  

[SS) i nc lus ive  of t h e  Order of Approval of t h e  Commission 

dated a t  t h e  C i ty  of Ottawa, August 5,  1949. 

Respec t fu l ly  submitted, 

M. H. Mason 
Ass i s t an t  General Counsel 

Dated. a t  Cominco Ltd. 
T r a i l ,  B r i t i s h  Columbia, 
~?ul,y 11, tq56. 

m$T KOOTENAY POWER A?SD LIGHT COYIANY, LIMITED hereby 
approves aad supports  t h e  foregoing a p p l i c a t i o n  of 
Cominco Ltd , ,  dated Ju ly  11, 1966, t o  t h e  I n t e r n a t i o n a l  
Jo in t  Commission f o r  permission t o  s t o r e  two feet' 
of w z t e r  i n  Kootenay Lake i n  a d d i t i o n  t o  the s to rage  author-  
i z e d  by t h e  Order of Approval of t h e  I n t e r n a t i o n a l  J o i n t  
Commission dated Nosember 11, 1938. 

WST KOOTENAY POWER AND LIGHT 
COME'%,Y, LIMITED 

J u l y  11, 1966. 



EXHIEIT A 

INTERNATIONAL JOILVT COMMISSION 

IN THE MATTER OF THE APPLICATIOH OF THE WEST KOOTENAY 
POWER AND LIGHT COMPANY, LIIVrTTED, AND THE CONSOLIDATED 
MINING AND SWLTING COMPANY OF CANADA, LIMITED, FOR 
PERMISSION TO STORE TWO FEET OF WATER IN KOOTENAY LAKE 
IN ADDITION TO THE STORAGE AUYEORIZED BY THE COMMISSION 
I N  I T S  ORDER OF APPROVAL OF NOVEMBER 11, 1938. 

ORDER OF APPROVNL 

I n  t h i s  Order t he  word "Treaty" means t h e  Treaty dated 
January 11, 1909, between t h e  United S t a t e s  of A m e r i c a  and H i s  
Majesty t h e  King of the  United Kingdom of G r e a t  B r i t a i n  and 
I r e l a n d  and of t he  Dominions beyond the  Seas, Emperor of Tnd.ia; 
t h e  word "Commission" means t h e  I n t e r n a t i o n a l  J o i n t  Commission; 
t h e  word "Applicants" means t h e  W e s t  Kootenay Power and Light  
Company, Limited, a body corporate  c o n s t i t u t e d  by t h e  
Leg i s l a tu re  of t h e  Province of B r i t i s h  Columbia, Canada, having 
its head o f f i c e  and p r i n c i p a l  place of business i n  t h e  C i ty  of 
T r a i l  i n  s a i d  Province, and The Consolidated Mining and Smelting 
Company of Canada, Limited, a body corpora te  incorporated by 
le t ters  patent i ssued  by t h e  Secre ta ry  of S t a t e  under t h e  
Companies A c t  of t he  Dominion of Canada, having its p r i n c i p a l  
place of business  i n  t h e  Municipal i ty  of Tadanac, near  t h e  C i ty  
of T r a i l ,  i n  t h e  Province of B r i t i s h  Colunibia; t h e  word 
"Application" means t h e  Applicat ion dated August 3, 1948 , t r a n s -  
mi t ted  t o  t h e  Commission by  t h e  Canadian Government on behalf  of 
t h e  Appliqanks, and here being considered and ac t ed  upon by t h e  
Commission; and t h e  word '%oard" means t h e  Internat ional  
Kootenay Lake Board of Control he re to fo re  c rea t ed  by the  
Commission. 

WHE??AS by an  Order dated November 11, 1938, t h e  Commission, 
under a u t h o r i t y  of A r t i c l e  LV of t h e  Treaty,  ordered and d i r e c t e d  
t h a t  t h e  W e s t  Kootenay Power and Light  Company, Limited, be per- 
mi t ted  to conqtruct  and opera te  certain works i n  and ad jacent  t o  
t h e  channel of t h e  Kootenay River  below Kootenay Lake i n  t h e  
Provinqe of B r i t i s h  Colunibia, and t o  store water i n  Kootenay 
Lake i n  t h e  s a i d  Province t o  a m a x i m u m  e l eva t ion  of 1745.32 feet, 
Geodetic Survey of Canada datum, 1928 adjustment; s a i d  Company 
being r equ i r ed  by t h a t  Order t o  have t h e  lake drawn down t o  
e leva t ion  1739-32 feet  by April 1, o r  about t h a t  da t e ,  each year; 
and 



IvXEREAS as a temporary measure during the  1941-42 
s to rage  seqson only,  t h e  Commission by  a n  Order dated June 30, 
1941, au thor ized  t h e  West Kootenay Power and Light  Company, 
Limited, t o  s t o r e  two feet  of water i n  Kootenay Lake over and 
above t h a t  au thor ized  by t h e  Commission i n  i t s  Order  of November 
11, 1938, t o  a maximum e l e v a t i o n  of 1747-32 F e e t ;  after which 
the  t e r m s  of t h e  Order  of November 11, 1938, w e r e  t o  be i n  f u l l  
fo rce  and effect; and 

?HEREAS by  Orders of Approval adopted by t h e  Commission 
i n  1942, during t h e  l a t e  World War8 t h e  l a s t  of which was dated 
October 23, 1942, t h e  Commission au thor ized  the  W e s t  Kootenay 
Power and Light  Company, L i m i t e d ,  t o  cont inue t o  store t h e  s a i d  
a d d i t i o n a l  two feet of water i n  Kootenay Lake each s to rage  
season u n t i l  Apr i l  1, 1944, o r  u n t i l  t h e  c e s s a t i o n  of h o s t i l i -  
t i es ,  whichever should occur f i r s t ;  and said Company's r i g h t  
t o  s t o r e  t h e  a d d i t i o n a l  water expi red  on A p r i l  1, 1944; and 

WEEREAS t h e  W e s t  Kootenay PoT:er and Light  Company, L i m i t e d ,  
and The Consolidated Mining and Smelting Company of Canada, 
G i r n i t e d ,  by a j o i n t  Appl ica t ion  dated August 3, 1948, have ap- 
p l i e d  t o  t h e  Commission f o r  renewed permission, without p re jud ice  
t o  thegr  r i g h t 6  under t h e  Commission's Order of November 11, 1938, 
t o  s t o r e  t w o  additionaL feet of w a t e r  i n  Kootenay Lake, between 
e l eva t ions  1745.32 and 1747-32 feet ,  by r e g u l a t i o n  of t h e  f l o w  
through t h e  Corra Linn darn and p o w e r  p l an t :  and 

WkiEmAS t h e  Kootenay R i v e r  is a n  i n t e r n a t i o n a l  s t ream 
flowing across t h e  boundary between t h e  United States and Canada, 
wi th in  t h e  meaning of A r t i c l e  IV of sa id  Treaty; and 

WHEREAS while  Kootenay Lake i s  e n t i r e l y  wi th in  t h e  Province 
of B r i t i s h  Columbia, t h e  f e r t i l e  Sands comprising t h e  d e l t a  of 
t h e  Kootenay River, commonly known as  the Kootenay F l a t s ,  l i e  
p a r t l y  i n  t h a t  Province and p a r t l y  i n  t h e  State of Idaho: and 

WBERZAS loca ted  i n ,  ac ross ,  and ad jacen t  t o  t h e  Kootenay 
River b e l o w  Kootenay Lake are five e x i s t i n g  dams and. power 
plants,  i d e n t i f i e d  by t h e  names of Corra Linn, Upper Bonnington, 
Lower Bonnington, South Slocan and B r i l l i a n t ;  and t h e  Applicants  
have advised t h e  Comrnission . t h a t  The Consolidated Mining and 
Smelting Conpany of  Canadab Limited, now owns t h e  Corra Linn, 
Upper Bonnington, South Slocan and B r i l l i a n t  dams and power 
p l a n t s ,  and t h a t  t h e  W e s t  Kootenay Power  and Light  Company, 
Limited, owns t h e  Lower Bonnington dam and power p l a n t ;  and 
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WHEfiEAS a l l  of t h e  power produced by  The Consolidated 
Mining and Smelking Company of Canadal Limited, a t  i t s  four  
Kootenay River p l a n t s ,  and a l a rge  p a r t  of t h a t  produced by 
the W e s t  Kootenay Power and Light Compzny, L i m i t e d ,  a t  i ts 
Lower  Bonnington p l a n t ,  i s  used b y  s a i d  The Consolidated 
Mining and Smelting Company of Canadap Limited, i n  t h e  opera- 
t i o n  of i t s  i n d u s t r i a l  p l a n t s  i n  B r i t i s h  Columbia, f o r  the  
product ion of Lead, z i n c ,  commercial f e r t i l i z e r s ,  and o ther  
metals and! chemicals, of which there a r e  shortages;  and 

'WH$REAS t h e  W e s t  Kootenay Power and Light Company, 
Limited, supp l i e s  power t o  many i n d u s t r i e s ,  c i t i es ,  communi- 
t i e s  and i r r i g a t i o n  dis t r ic ts  i n  southern B r i t i s h  Columbia 
which are dependent on power from t h i s  Company's Lower  
Bonnington p l a n t ;  and 

WIiEWS it is a n t i c i p a t e d  t h a t  the  increase  i n  s torage  
des i r ed  by t h e  Applicants  w i l l  be needed during t h e  low flow 
season t o  inc rease  power production a t  t h e  seve ra l  power p l a n t s  
on t h e  lower Kootenay R i v e r  i n  order  better t o  supply t h e  power 
markets served by t h e  Applicants;  and 

WHEREAS t h e  a d d i t i o n a l  's torage w i l l  a l so  inc rease  t h e  f i r m  
power aTrailable a t  t h e  Grand Coulee and Bonneville developments 
i n  t h e  United S t a t e s ,  which produce power i n  a reg ion  where an  
acute  power shortage e x i s t s ;  the  said Grand Coulee and 
Bonneville developments being owned by t h e  Government of t h e  
United S ta tes :  and 

WHEREAS t h e  A p p l i c a n t s  have expressed t h e i r  wi l l ingness  
t o  be bound t o  pay a l l  expenses and t o  be he ld  l iable f o r  any 
damage or injury t h a t  may be sus ta ined  by i n t e r e s t s  on t h e  
United S t a t e s  s i d e  of t h e  i n t e r n a t i o n a l  boundary, as a r e s u l t  
of t h e  t w o  a d d i t i o n a l  feet of s to rage  Fn Kootenay Lake, in -  
c luding t h e  c o s t  of a d d i t i o n a l  pumping and cons t ruc t ion  of 
a d d i t i o n a l  drainage f a c i l i t i e s ,  which m a y  a r i s e  by reason of 
t h e  a d d i t i o n a l  s to rage ,  and t o  pay €or a11 damage t o  lands or 
crops i n  t h e  drainage districts o r  o the r  areas on t h e  United 
S t a t e s  s i d e  of t h e  boundary adversely affected by  t h e  said 
a d d i t i o n a l  s torage ;  and 

NHEPCEAS 5-5 t h e  level of Kooteazay Lake b7ere r a i s e d  two 
feet ,  from e l e v a t i o n  17-45-32 feet to elevatio-n, 1747.32 feet ,  
as requested by t h e  Applicants ,  t h e  l e v e l s  of t h e  Kootenay 
River at and above (south of)  t h e  i n t e r n a t i o n a l  boundary i n  
t h e  United S t a t e s  would also be r a i s e d ;  and under A r t i c l e  IV 
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of t h e  s a i d  Treaty t h i s  may not be done without t h e  pr ior  ap- 
proval  of t h e  Commission; and 

WHEREAS a f t e r  due no t i ce  t h e  s a i d  Applicat ion came on f o r  
hear ing i n  Bonners FerryYp Idaho, ow Septeniber 14,  1948, and i n  
Creston, B r i t i s h  Columbia, on Septe&er 15,  1948, where evidence 
was pregented by t h e  Applicants  and numerous o t h e r  p a r t i e s ,  and 
all. i n t e r e s t e d  p a r t i e s  i n  both Canada and th& United States 
des i r ing  t o  p re sen t  evidence or make s ta tements  w e r e  given f u l l  
oppor tuni ty  t o  be heard and w e r e  heard; and 

WHEREAS t h e  Commission a c t i n g  nnder t h e  a u t h o r i t y  con- 
ferred upon it by t h e  Treaty,  having considered t h e  Appl ica t ion  
and a l l  of t h e  evidence submitted,  bo th  o r a l  and documentary, 
i s  of t h e  opinion t h a t ,  as a measure of relief from power 
shortages i n  both t h e  United S t a t e s  and Canada. it would be i n  
t h e  public i n t e r e s t  t o  permit  an upuard. dev ia t ion  from t h e  
basic s to rage  programme approved i n  t h e  O r l l e r  of November 11, 
1938. 

NOW THEREFORE THIS COMMISSION DOTE ORDER AND DIRECT: 

That t h e  Appl ica t ion  of the W e s t  Kootenay Power and Light  
Company, L i m i t e d ,  and The Consolidated Mining and Smelting 
Company of Canada, Limited, dated August 3 ,  1948, fo r  permission 
t o  s t o r e  two a d d i t i o n a l  feet of w a t e r  i n  Kootenay Lake between 
e l eva t ions  1745.32 and 1747.32 feet ,  Be  and t h e  s a m e  is  hereby 
approved, sub jec t  t o  t h e  following conditionsz 

(1) T h i s  approval is  f o r  a pe r iod  of f i v e  s t o r a g e  
years  t o  commence with Qhe s torage  season of 1949-50 
on t h e  f a l l i n g  s t a g e  of Koste_n-ay Lake  following t h e  
crest of t h e  1949 s p r i n g  and early summer f lood ,  and. 
t o  end with the s to rage  season of 1953-54, v i z ,  , 
A p r i l  1, 1954, un le s s  otherwise ordered by  the Commis- 
s ion;  and t h e  Appl icants '  r e g u l a t i o n  of t h e  l ake  s h a l l  
be i n  accordance w i t 5  t h e  formula h e r e i n a f t e r  se t  f o r t h .  

( 2 )  All l ake  e l e v a t i o m  prescr ibed  i n  *this O r d e r  
s h a l l  be determined a t  t h e  Queen's Bay gauge, and shall 
be derived from t h e  Queen's Bay Benchmark 1 - t h e  t o p  
of a three-quar te r  inch s teel  plug set: i n  bedrock - 
e l e v a t i o n  1768.77 feet ,  Geodetic Survey of Canada 
datm-i, 1928 adjustment,  as shown i n  t h e  records  of t h e  
Dominion Water and Power Bureau, Canada, 
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I 

( 3 )  A f t e r  t h e  high w a t e r  or' t h e  spr ing  and e a r l y  
summer f loods  of t h e  years  1949 t o  1953, i nc lus ive ,  
and when t h e  l e v e l  of  Kootenay Lake at Queen's Bay 
gauge on i t s  f a l l i n g  s t age  reaches e l eva t ion  1745.0 
fee t ,  t h e  ga t e s  of t he  Corra LFnn dam m y  be so 
operated as t o  r e t a i n  t h e  Slake at s a i d  e l eva t ion  
1745,O feet  u n t i l  August 9 ,  and a f t e r  t h a t  da te ,  by 
s t o r i n g  of su rp lus  water not immediately requi red  
for  power production, t h e  l e v e l  of t h e  lake  may be 
raised t o  e l e v a t i o n  1747.32 feet ,  

(4) I f  due t o  except iona l ly  high inflow t h e  l ake  
has  not  been drawn down to e l e v a t i o n  1745,O feet  by 
August 9,  s to rage  of water t o  any higher  e l eva t ion  
otherwise permiss ib le  under this Order s h a l l  not be 
commenced u n t i l  immediately after t h e  lake has f a l l e n  
t o  said e l e v a t i o n  1745,O f e e t ,  

(5) Eleva t ion  1747-32 feet  s h a l l  be t h e  maximum 
s to rage  l e v e l  each s to rage  season u n t i l  January 7,  and 
t h e r e a f t e r  the lake l e v e l  s h a l l  be progress ive ly  
lowered so t h a t  it w i l l  not  exceed e l eva t ion  1745,6 
fee t  on February 1, e l e v a t i o n  1743.2 feet  on March 1, 
and e l e v a t i o n  1739-32 feet  on or about A p r i l  1, except 
under ex t r ao rd ina ry  high inf low cond.itions, when a 
s u f f i c i e n t  number of ga t e s  of t h e  C o r r a  Linn dam shall 
be opened and kept  open througliont such per iod of 
excess  inflow, so as t o  cause t h e  lake  t o  be lowered, 
i f  possible, t o  meet t h e  foregoing prescribed requi re -  
ments - 

(6) Throughout t h e  per iod  of flood flow in each and 
every  year ( i e e e  from t h e  cornmencement of t h e  spr ing  
rise u n t i l  t h e  l e v e l  of t h e  lake at Queen's Bay r e t u r n s  
t o  e l e v a t i o n  1745,O feet  on t h e  falling s t a g e ) ,  a 
s u f f i c i e n t  number of gates and sluiceways of the s a i d  
Corra Linn dam s h a l l  be opened t o  provide,  i n  conjunc- 
t i o n  with t h e  flow through t h e  t u r b i n e s ,  f o r  t h e  lowering 
of t h e  main body of Kootemay Lake, as i? r e s u l t  of t h e  
excavat ion completed i n  1939 by the Applicant,  t h e  W e s t  
Kootenay Power and Light  Company, L i m i t e d ,  by a t  least  
t h e  amounts ind.icated i n  Table 2 ,  page 21, of t h e  
Canadian Government Exhib i t  No.  dated June 1, 1933, 
on file i n  t h e  o f f i c e s  of t h e  Commission i n  O t t a w a  and 
Washington, as f0110wS 
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Discharge Sron Kootenay Lake Amount of lowering t o  be ef- 
under o r i g i n a l  condi t ions f e c t e d  on main body of 
( i n  second feet)  computed a t  Kootenay Lake ( i n  fee t )  
Corra Linn measured a t  k e e n ' s  B a y  

10,000 
25,000 
50,000 
75,000 

100 , 000 
125,000 
150,000 
175,000 
200,000 
225,000 

1 ,o  
1-3 
1,7 
2*1 
2,6 
3-0 
3,2 
3 - 5  
3 -8 
4.0 

(7) The Applicants ,  t h e i r  successors  OF a s s igns ,  s h a l l  
continue t o  pay the  c o s t s  i ncu r red  i n  t h e  S t a t e  of Idaho 
by reason of t h e  cons t ruc t ion  and/or ope ra t ion  of t h e  Corra 
Linn d a m  and power p l a n t ,  j u s t  as t h e y  have done he re to fo re  
under s a i d  Order of Noveniber 11, 1938, t he  amount of such 
payment ( i r r e s p e c t i v e  of and i n  a d d i t i o n  t o  t h e  o t h e r  pay- 
ments h e r e i n a f t e r  provid-ed f o r )  m o t  to exceed i n  t h e  aggre- 
ga t e  i n  any year t h e  sum of Three Thousand Dollars 
($3,000.00) t o  be pa id  t o  t h e  Treasurer  of t h e  State of 
Idaho or some a u t h o r i t y  designated b y  t h a t  State on 
January 1, i n  each and every  year; provided always, t h a t  
a f t e r  any payment has been m a d e ,  t h e  Applicants  shal l  no t  
be requi red  t o  make any f u r t h e r  payments under t h e  said 
Order of Movemer 11, 1938, until t h e  Treasurer  of t h e  
State of Idaho, or o the r  designated Idaho a u t h o r i t y ,  has  
produced vouchers f o r  p a p e n t  to claimants of t h e  amounts 
r equ i r ed  t o  cover t h e  s a i d  costs, and has remit ted t h e  
unexpended balance,  i f  any, t o  t h e  Applicants;  and pro- 
vided f u r t h e r ,  t h a t  t h e  Applicants s h a l l  no t  be e n t i t l e d  
t o  d i spu te  t h e  v a l i d i t y  of any vouchers produced as 
aforesaid e 

(8) Pursuant t o  provis ions  embodied i n  Article V I 1 1  
of said Treaty,  t h e  Commission hereby r e q u i r e s  t h a t  the 
Applicants ,  t h e i r  successors  01: a s s i g n s ,  s h a l l  s u i t a b l y  
and adequately p r o t e c t  and indernni€y a l l  i n t e r e s t s  on 
t h e  United States side of the i n t e r n a t i o n a l  boundary 
which may be i n j u r e d  as a r e s u l t  of t h e  a d d i t i o n a l  
s to rage  i n  Kootenay Lake above e l e v a t i o n  1745-32 feet, 
Without l i m i t i n g  the  g e n e r a l i t y  of the foregoing language 
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t h e  sa id  Applicants  are hereby s p e c i f i c a l l y  bound t o  pay 
a l l  expenses t h a t  may be incur red  on t h e  United States 
s i d e  of t h e  i n t e r n a t i o n a l  boundaryP, including t h e  c o s t s  
of a d d i t i o n a l  pumping and of t h e  cons t ruc t ion  of addi- 
t i o n a l  drainage f a c i l i t i e s ,  which may ar ise  i n  t h e  S t a t e  
of Idaho by  reason of s a i d  a d d i t i o n a l  s torage ,  and t o  
pay f o r  a l l  damage t o  lands o r  crops in t he  drainage 
districts or reclamation d i s t r ic t s  o r  o the r  a r e a s  i n  t h e  
State of Idaho adverse ly  a f f e c t e d  by s a i d  a d d i t i o n a l  
s torage;  and such payments t o  be i r r e s p e c t i v e  of and 
a d d i t i o n a l  t o  t h e  amounts t h e  Applicants are or may be 
requi red  t o  pay under the  t e r m s  of t h e  Commission's 
Order of November 11, 1938, and under condi t ion  7 of 
t h i s  Order, 

(9) In. order  t o  ensure t h e  ca r ry ing  out of t h e  pro- 
v i s i o n s  of t h i s  O r d e r p  t h e  Comissian shall r e t a i n  
j u r i s d i c t i o n  over the r egu la t ion  of t h e  levels of 
Kootenay Lake, through i t s  exisking I n t e r n a t i o n a l  
Kootenay Lake Board of Control, h e r e i n a f t e r  referred 
t o  as " the  Board", which c o n s i s t s  of t w o  United S t a t e s  
members  and two Canadian rnemhers, appointed by t h e  
Commission, The Board, under the  d i r e c t i o n  of t h e  
Commission, i s  hereby charged w i t h  t h e  duty of securing 
compliance with t h e  provis ions of t h i s  Order i n s o f a r  as 
they  re la te  t o  t h e  r egu la t ion  of t h e  levels of Kootenay 
Lake; and i n  a d d i t i o n  to t h e  du t i e s  zbove and herein- 
af ter  p a r t i c u l a r l y  mentioned, it s h a l l  perform and diis- 
charge such o t h e r  d u t i e s  as may f r o m ' t i m e  t o  t i m e  be 
assigned t o  it by t h e  Commission, The Board s h a l l  r e -  
p o r t  t o  t h e  Commission a t  such t i m e s  as the  Commission 
may determine, Ira. t h e  event of any disagreement between 
t h e  members of t he  Board, t h e  matter shall be r e f e r r e d  
by  them t o  the Commission f o r  f i n a l  decis ion.  The Board 
may a t  any t i m e  make r ep resen ta t ions  t o  t h e  Commission 
i n  regard  to any mat te r  a f f e c t i n g  o r  a r i s iag  ou t  of t h e  
t e r m s  of this Order. 

(10) All damage claims which may arise i n  t h e  Idaho' 
p o r t i o n  of t h e  Kootenay F l a t s  a s  t h e  r e s u l t  of t h e  
a d d i t i o n a l  two f e e t  of s to rage  s h a l l  i n  t h e  first in -  
s t ance  be submitted f o r  approval t o  t h e  Kootenai Valley 
Reclamation Associat ion,  which w i l l  a c t  as t h e  agent  f o r  
t h e  claimants  i n  deal ing with t h e  Applicants,  and i n  
case of disagreement between t h e  s a i d  Associat ion and 
t h e  Applicants ,  t h e  claim or claims i n  question s h a l l  be 
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r e f e r r e d  for dec is ion  t o  t h e  Boardd and i n  t h e  event  of 
a disagreement i n  t h e  Board such claim or claims s h a l l  
be referred t o  t h e  Commission f o r  f i n a l  determination. 
The aggregate amount of money, dekevmined in. accordance 
with t h e  above prescribed procedure t o  be due t h e  Idaho 
reclamation farmers a t  any t i m e  i n  se t t lement  of t h e i r  
c la ims,  sha l l  be paid promptly by t h e  Applicants;  and 
provided f u r t h e r  t h a t  t h e  reclamation farmers of Idaho 
s h a l l  p re sen t  t h e i r  claims, in accordamce with t h e  pro- 
cedure hereinbefore prescr ibed ,  wi th in  a reasonable  
t i m e  a f t e r  they  become cognizant of t h e  damages and t h a t  
t he  s a i d  Associat ion s h a l l  n o t i f y  t h e  AppLFcants of  such 
claims wi th in  a reasonable time, b u t  f a i l u r e  t o  do so 
s h a l l  no t  preclude t h e  r i g h t  of t h e  said farmers from 
j u s t  compensation, 

(11) The Applicant, The Consolidated Mining and 
Smelting Corapany of Canada, L i m i t e d ,  s h a l l  msin ta in  and 
opera te  automatic gauges i n  a manner and a t  l o c a t i o n s  
and of a type s a t i s f a c t o r y  t o  t h e  Board, as f o l l o w s :  

1, 

I1 e 

I11 e 

IV, 

La t h e  Kootenay R i v e r  at t he  t a i l r a c e  of t h e  
Corra Linn power plant; 

I n  the  Kootenay River a t  the forebay of t h e  
Corra Linn power p l a n t ;  

In She W e s t  Arm of Kootenay Lake a t  Nelson, 
B r i t i s h  Columbia; and 

on Kootenay Lake i n  the v i c i n i t y  of Queen's 
Bay, near t h e  lake  o u t l e t ,  t h i s  being t h e  
gauge r e f e r r e d  t o  in cond i t ion  2 of t h i s  
Order; 

and t h e  records of t h e s e  gauges s h a l l  be r e g u l a r l y  made 
a v a i l a b l e  t o  and f i l e d  w i t h  such a u t h o r i t y  as t h e  Board 
may d i r e c t ,  
t he  g e n e r a l i t y  of t h e  foregoing, t h a t  t h e  Applicant ,  The 
Consolidated Miming and Smelting Company of Canada, 
Limited, s h a l l  make adequate provision t o  t h e  sa t i s -  
f a c t i o n  of t h e  Board f o r  t h e  determinat ion of t h e  flow 
of t h e  r iver as provided i n  cond i t ion  6 of t h i s  Order, 
and s h a l l  keep accu ra t e  and s u f f i c i e n t  records  or' t h e  
foregoing determinat ions t o  t h e  s a t i s f a c t i o n  of t h e  
Board, and s h a l l  make r e t u r n  of such records  a t  such t i m e  
and in such form as may be requi red  by  t h e  Board. 

It is hereby d i r ec t ed ,  without  l i m i t i n g  



(12)  The Applicafit, The Consolidated Mining and 
Smelting Company of Canada, L i m i t e d ,  s h a l l  make a v a i l -  
a b l e  t o  the Board such da ta  r e l a t i n g  to t h e  discharge 
through t h e  C o r m  L i m  dam and power p l a n t ,  o r  r e l a t i n g  
t o  power load,  as t h e  Board may cons ider  t o  be des i r ab le  
o r  necessary t o  enable it t o  ensure observance of t h e  
provis ions  of t h i s  Order, 

(13) The c o s t  of maintaining all p a r t s  of t h e  Corra. 
Linn dam and a l l  s l u i c e s  and log s l u i c e s  and the  above 
mentioned gauges s h a l l  be borne by t h e  Applicant, The 
Consolidated Mining and Smelting Company of Canada, 
Limited, and t h i s  work and maintenance s h a l l  be done i n  
a manner s a t i s f a c t o r y  t o  t h e  Board, 

(14) The r egu la t ion  of t h e  f l o w  of w a t e r  through t h e  
C o r r a  Lian dam, t o  the e x t e n t  requi red  under t h e  condi- 
t i o n s  of t h i s  O r d e r ,  s h a l l  be subjeck to t h e  superv is ion  
and c o n t r o l  of t h e  Boardl under t h e  d i r e c t i o n  of t h e  
Commission, 

(15) The Commission, on t h e  r e p o r t  o f  the  Board during 
spr ing  and e a r l y  summer floods or f r e s h e t s ,  may determine 
t h a t  an  emergency cond i t ion  exis tsB ann' may then  r e q u i r e  
t h e  Applicant,  The Consolidated Mining and Smelting 
Company of Canada, L i m i t e d ,  t o  cooperate f u l l y  with t h e  
Board i n  r egu la t ing  the flow of water through t h e  s a i d  
Corra Linn dam, t o  the end t h a t  t he  r i g h t s  and i n t e r e s t s  
of a l l  p a r t i e s  w i l l  be p ro tec t ed  so fa r  as  it is 
p r a c t i c a b l e  so  t o  do, 

(16) The Applicants, without i ncu r r ing  any f i n a n c i a l  
o b l i g a t i o n  o r  r e s p o n s i b i l i t y  t h e r e f o r ,  s h a l l  cooperate  
and assist i n  any measures that may be undertaken under 
t h e  a u t h o r i t y  of t h e  Governments of Canada and t h e  United 
States with a view t o  f u r t h e r  channel enlargement designed 
t o  h p r o v e  f lood  w a t e r  condi t ions  i t a  t h e  Koetenay F l a t s  
i n  t h e  Province of B r i t i s h  Coliimbia and in t h e  S t a t e  of 
Idaho, 

(17) Nothing in t h i s  Order s h a l l  be construed a s  
f r ee ing  and r e l i e v i n g  t h e  Applicants of any c l a i m s  f o r  
i n j u r i e s ,  damage o r  loss, sus ta ined  by reason of t h e i r  
s to rage  opera t ions ,  by any person o r  persons o r  corpor- 
a t i o n  or any o the r  i n t e r e s t s  i n  Canada or t h e  United 
States, which may be a f f e c t e d  by such opera t ions  and 
which are not  otherwise provided for here in ,  
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(18) The provisions of the Commission's Order dated 
November 11, 1938, sha l l  continue in full fo rce  and 
effect save insofar as such provisions are modified or 
extended by this Order. 

The Commission reserves the right to amend or rescind 
this Order. 

Approved in the City of O t t a w a ,  this the fifth day of 
August, 1949. 

(Signed) J. Allison Glen 

A, 0. Stanfey 

Geo, Spence 

Roger B, McWhorter 

Eugene W. Weber 




