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I., IXTERNATIONAL J O I N T  COMMISSION 

I N  THE MATTER O F  THE APPLiCATION O F  T9E STATE O F  
WASHINGTON FOR APPROVAL TO CONSTRUCT A CONTROL 

STRUCTURE NEAR TEE OUTLET O F  OSOYOOS LAKE 

SUPPLXMENTARY ORDER O F  APPROVAL 

(Oc tobe r  1 7 ,  1985)  
, 

. 
WHZREAS t h e  Commission i s s u e d  a n  Order  0 4  Approva l  on 

December 9 , 1982 which , s u b j e c t .  t o  c e r t a i n  c o n d i t i o n s  , approved  
t h e  c o n s t r u c t i o n ,  ma in tenance  and o p e r a t i o n  by tne S t a t e  o f  
Wash ing ton ,  h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  A p p l i c a n t ,  o f  a 
c o n t r o l  s t r u c t u r e  and r e l a t e d  works on t h e  Okanogan R i v e r  
downst ream from t h e  o u t l e t  o f  Osoyoos L a k e  t o  r e p l a c e  Z o s e l  
Dam ; 

WEEREAS t h e  A p p l i c a n t ,  by a l e t t e r  from Governor  
Gardne r  d a t e d  August 2 1 ,  1985,  h a s  amended its a p g i i c a t i o n  t o  
change  t h e  l o c a t i o n  and d e s i g n  o f  t h e  c o n t r o l  works; t o  p r o v i d e  
f o r  a d e q u a t e  flow c a p a c i t y  i n  t h e  c h a n n e l  of  t h e  Okanogan R i v e r  
w i t h o u t  n e c e s s a r i l y  r e l o c a t i n g  Tonaske t  C r e e k , ;  and t o  e x t e n d  
t n e  t i m e  f o r  c o m p l e t i o n  0 2 . t h e  c o n t r o l  s t r u c t a r e  and 
appur  t e n a n  t works ; 

WJ3EREAS t h e  Commiss ion ' s  I n t e r n a t i o n a l  Osoyoos L a k e  
Board of  C o n t r o l ,  a p p o i n t e d  under  C o n d i t i o n  3 of t h e  
Commiss ion ' s  Order of Approval  o f  September 1.2, 1946 ,  a d v i s e d  
t h e  Commission i n  a l e t t e r  d a t e d  September  1 2 ,  1985 t h a t ,  based  
on a r e v i e w  of t h e  p r e l i m i n a r y  d e s i g n  documents ,  t h e s e  c h a n g e s  
w i l l  s a t i s f y  t h e  c o n d i t i o n s  c o n t a i n e d  i n  t h e  Commiss ion ' s  1982 
Order  of Approval  s u b j e c t  t o  c e r t a i n  comments and a c t i o n s  se t  
o u t  i n  t h e  Board of C o n t r o l ' s  l e t t e r ;  

WHZREAS a spokesman f o r  t h e  P rov ince  or' B r i t i s h  
Columbia h a s  e x p r e s s e d  t h e  P r o v i n c e ' s  s u p p o r t  f o r  the 
A p p l i c a n t ' s  amended a p p l i c a t i o n ;  

W&REAS t h e  Commission 's  Order  o f  Approval  o f  December 
9 ,  1982 p r o v i d e s  t h a t  t h e  Commission r e t a i n s  j u r i s d i c t i o n  o v e r  
t h e  s u b j e c t  matter o f  t h a t  Order and a f t e r  g i v i n g  s u c h  n o t i c e  
and o p p o r t u n i t y  t o  a l l  i n t e r e s t e d  p a r t i e s  t o  make  
r e p r e s e n t a t i o n s  a s  t h e  Commission deems a p p r o p r i a t e  may m a k e  
f u r t h e r  o r d e r  o r  o r d e r s  r e l a t i n g  t h e r e t o  a s  may be n e c e s s a r y  i n  
t h e  judgment  02 t h e  Commission; 
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WHEREAS p u r s u a n t  t o  p u b l i s h e d  n o t i c e s ,  p u b l i c  h e a r i n g s  
were h e l d  a t  O r o v i l l e ,  Washingcon on  t h e  morning of  September  
1 9 ,  1 9 8 5  and  3.c Osoyoos,  a r i t i s h  Columbia on t h e  a f t e r n o o n  o f  
che same d a y  a t  w h i c h  a l l  i n t e r e s t e d  p e r s o n s  were a f f o r d e d  t h e  
o p p o r t u n i t y  of b e i n g  h e a r d  by t h e  Commission; 

WHEREAS t h e  Commission 's  I n t e r n a t i o n a l  Osoyoos L a k e  
Board of  C o n c r o l ,  a p p o i n t e d  under  C o n d i t i o n  3 o f  t h e  
Commiss ion ' s  Order of  Approval  or' Septentber 1 2 ,  1946,  in formed 
t h e  Commission a t  t h e  p u b l i c  h e a r i n g s  t h a t  no  f u r t h e r  
s t r u c t u r a l  improvements  a r e  r e q u i r e d  t o  Zos2l  Dam i f  t h e  n e w  
c o n t r o l  s t r u c t u r e  and a p p u r t e n a n t  w o r k s  a r e  completed.  by t h e  
middle o f  1 9 8 7 ;  

WHEREAS Chief  C l a r e n c e  L o u i e  o f  t h e  Osoyoos I n d i a n  
Band by l e t t e r s  d a t e d  September 1 9  and September  2 5 ,  1 9 8 5  
r e q u e s t e d  t h e  C.ommission t o  p r o v i d e  f o r  compensa t ion  ?or l o s s  
of  l a n d  a s  a r e s u l t  o f  Zosel D a m ;  r e q u e s t e d  che  Commission t o  
i n v e s t i g a t e  damages c a u s e d  by Z o s e l  Dam a s  w e l l  a s  damage which 
c o u l d  be c a u s e d  by t h e  w o r k s  which hav,e been  p r o p o s e d  by t h e  
A p p l i c a n t  to r e p l a c e  Z o s e l  Darn; and  r e q u e s t e d  t h e  Commission t o  
d e t e r m i n e  l i a b i l i t y  for any  s u c h  damag'es; 

FJHEREAS t h e  Commission h e l d  p u b l i c  h e a r i n g s  i n  1 9 4 3  
and  1946 p r i o r  t o  i s s u i n g  a n  Order  o f  Approval  f o r  Zose l  Dzm 
and  t h e  I n d i a n  Agent i n t e r e s t e d  i n  Osoyoos I n d i a n  g e s e r v s  No. 1 
s t a t e d  a t  t h e  p u b l i c  h e a r i n g s  h e l d  i n  P e n c i c t i o n ,  3 r i t i s h  
Columbia on Zuly  1 0 ,  1 9 4 3  t h a t  I n d i a n  R e s e r v a t i o n  l a n d s  had 
Seen  f l o o d e d ;  

WHERBAS t h e  I n d i a n  Agent i n t e r e s t e d  i n  Osoyoos I n d i a n  
iieserve No.'l s t a t e d  at t h e  p u b l i c  h e a r i n g s  h e l d  i n  Osoyoos, 
B r i t i s h  Columbia on  J u n e  2 1 ,  1 9 4 6  t h a t  a l e v e l  f o r  Osoyoos L a k e  
be tween 9 1 1 . 1  and 9 1 1 . 6  "would be  q u i t e  s a t i s f a c t o r y  t o  u s " ,  
and t h a t  o t h e r s  w i t h  p r o p e r t y  on Osoyoos L a k e  also s a i d  t h a t  
t h e y  w o u l d  have  no o b j e c t i o n s  t o  s u c h  l e v e l s ;  

WHEREAS t h e  Commission 's  1946 Order  of Approval  
c o n t a i n e d  r e q u i r e m e n t s  f o r  Zose l  Darn  v h i c h  t o o k  i n t o  a c c o u n t '  
t h e  w i s h e s  ~f Osoyoos I n d i a n  l i e se rve  No. 1 e n d  o f  o t h e r  p e r s o n s  
w i t h  l a k e f r o n t  p r o p e r t y  c o n c e r n i n g  t h e  effects of t h e  dam o n  
t h e  l e v e l  o f  Oyoyoos L a k e ,  as.  s t a t e d  a t  ' t h e  2 u b l i c  h e a r i n g s ;  

WHEREAS t h e  Commission h e l d  p u b l i c  h e a r i n g s  i n  1978 t o  
r e c e i v e  comments c o n c e r n i n g  t h e  p o s s i b l e  improvement o f  water 
l e v e l s  on Osoyoos L a k e ,  and  t h e  Okanagan R i v e r  above  Zosel D a m ,  
and  a b o u t  t h e  p o s s i b l e  s t r u c t u r a l  improvement o r  r e p l a c e m e n t  o f  
Z o s e l  Darn, a n d ,  a t  t h o s e  h e a r i n g s ,  C h i e f  B a p t i s t e  of  t h e  
Osoyoos I n d i a n  Band r e q u e s t e d  compensa t ion  f o r  l a n d  l o s t  a s  a 
r e s u l t  o f . Z o s e 1  D a m ;  



L -  - 3 -  

WHEREAS Chief  B a p t i s t e  a t t e n d e d  p u b l i c  h e a r i n g s  h e l d  
DY t h e  Commission p r i o r  t o  i s s u i n g  its 1982 Order  o f  A p p r o v a l  
f o r  a n e w  c o n t r o l  s t r u c t u r e  and a p p u r t e n a n t  works t o  r e p l a c e  
Z o s e l  D a m ,  and d i d  n o t  a t  t h a t  t i m e  e x p r e s s  conce rn  r e g a r d i n g  
t h e  f l o o d i n g  of l a n d s  be long ing  t o  t h e  Osoyoos I n d i a n  Band b u t  
a s k e d  whe the r  t h e  n e w  works would be  c a p a b l e  o f  r e l e a s i n g  
enough w a t e r  t o  keep t h e  l e v e l  o f  Osoyoos L a k e  from r i s i n g  
above 9 1 3  f e e t  even d u r i n g  f l o o d  c o n d i t i o n s ;  

WHEREAS t h e  Commission 's  1982  Order  or' Approva l ,  
' r e t a i n e d  e s s e n t i a l l y  t h e  regime f o r  t h e  l e v e l  o f  Osoyoos Lake 
e s t a b l i s h e d  i n  t h e  Commission 's  1 9 4 6  Orde r  of Approval ;  

WHEREAS t h e  Commission's p r e s e n t  Supplementary  Orde r  
of  A p p r o v a l  d o e s  n o t  change t h e  r e q u i r e m e n t s  f o r  t h e  new works 
w h i c h  r e l a t e  t o  t h e  l e v e l  o f  Osoyoos L a k e  and wnich were 
e s t a b l i s h e d  i n  t h e  Commission's 1982 Order  of Approval ;  

WHEREAS t h e  Commission h a s  d e c i d e d  t h a t  i t  w i l l  not 
a c c e d e  t o  Chief  L o u i e ' s  r e q u e s t  t h a t  i t  i n v e s t i g a t e  t h i s  mat ter  
f u r t h e r  and  p r o v i d e  f o r  compensa t ion  f o r  loss or' l a n d  c a u s e d  by 
Z o s e l  D a m ;  and. 

WREXEAS, a s  s t a t e d  i n  t h e  Commission 's  Cjrder of 
Approva l  o f  December 9 ,  1982,  t h e r e  c o n t i n u e s  t o  be an u r g e n t  
need t o  r e p l a c e  Zose l  Dam, t h e  replace 'ment  works g r o p o s s d  b y  
t h e  A p p l i c a n t  v o u l d  f a c i l i t a t e  c o n t r o l  o f  t h e  wa te r  l e v e l s  of 
Osoyoos L a k e  f o r  t h e  b e n e f i t  of a g r i c u l t u r e ,  t o u r i s m  a n d  o t h e r  
i n t e r e s t s ;  and t h e  r e p l a c e m e n t  works would n o t  c r i a t e  f l o o d  
l e v e l s  a n y  more ex t reme than  would have o c c u r r e d  i f  Z o s e l  D a m  
h a d  r ema ined  i n  p l a c e  and been m a i n t a i n e d  and o p e r a t e d  i n  
a c c o r d a n c e  w i t n  t h e  1946 Order of  Approval .  

NOW, Th'EIWFORE, i t  i s  o r d e r e d  t h a t  t h e  C o n m i s s i o n ' s  
Order o f  Approval  o f  December 9 ,  1982  i s  h e r e b y  amended a s  
follows: 

1. C o n d i t i o n  1 is  d e l e t e d  ant! t h e  f o l l o w i n g  s u b s t i t u t e d  
t h e r e f o r :  

"1. The c o n t r o l  s t r u c t u r e  s h a l l  be l o c a t e d  o n  
t h e  Okanogan R i v e r  between t h e  Cher ry  S t r e e t  
B r i d g e  i n  O r o v i l l e ,  Washington and t h e  p r e s e n t  
s i t e  of  Zose l  Dam-" 

2 .  C o n d i t i o n  2 is d e l e t e d  and t h e  f o l l o w i n g  s u b s t i t u t e d  
t h e r e f o r  : 

I1 L .  - The p r i n c i p a l  works s h a l l  i n c l u d e  a 
, r e i n f o . r c e d  c o n c r e t e  c o n t r o l  s t r u c t u r e  w i t n  

a p p r o p r i a t e  power o p e r a t e d  c o n t r o l  g a t e s ,  a n  
o v e r f l o w  weir s e c t i o n ,  s t o p  l o g s ,  p i e r s  hav ing  
a d e q u a t e  c a p a b i l i t y  f o r  b r e a k i n g  i ce ,  a 
s t i l l i n g  b a s i n ,  f i s h  p a s s a g e  f a c i l i t i e s ,  . 
a p p r o p r i a t e  seepage  and e r o s i o n  c o n t r o i s ,  and  
measu res  r e q u i r e d  p u r s u a n t  t o  C o n d i t i o n  4."  
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C o n d i t i o n  4 is d e l e t e d  and  c h e  f o l l o w i n g  s u b s t i t u t e d  
t h e r e f o r  : 

ll'd _. T h e  A p p l i c a n t  s h a l l  t ake  a l l  measu res  
n e c e s s a r y  t o  e n s u r e  t h a t  t h e  f low c a p a c i t y  of. 
t h e  Okanogan R i v e r ,  ups t r eam and downstream 
from t h e  c o n t r o l  s t r u c t u r s ,  e n a b l e s  t h e  
c o n t r o l  s t r u c t u r e  t o  pass a t  l e a s t  2500 c u b i c  
f e e t  p e r  s econd  when t h e  e l e v a t i o n  of Osoyoos. 
L a k e  i s  913.0 f e e c  USCGS and t h e r e  is no 
a p p r e c i a b l e  backwater.  e f z e c t  f rom t h e  
Sirnilkameen R i v e r .  I' 

4. C o n d i t i o n  5 i s  d e l e t e d  and t h e  f o l l o w i n g  s u b s t i t u t e d  
t h e r e f o r  : 

T h i s  

" B e f o r e  commencing c o n s t r u c t i o n  of t h e  said 
w o r k s ,  t h e  A p p l i c a n t  s h a l l  o b t a i n  w r i t t e n  
c o n f i r m a t i o n  from t h e  3 o a r d  of  C o n t r o l ,  
a p p o i n t e d  unde1  C o n d i t i o n  14, t h a t  t h e  f i n a l  
d e s i g n  f o r  t h e  works a p p e a r s  c a p a b l e  o f  
. s a t i s f y i n g  t h e  C o n d i t i o n s  c o n t a i n e d .  i n  t h i s  
Order  o f  Approval .  " 

a p p r o v a l  w i l l  t e r m i n a t e :  

( a )  n i n e t y  ( 9 0 )  d a y s  a r ' t e r  t he  d a t e  o f  s i g n i n g  o f  t h i s  
Supp lemen ta ry  O r d e r ,  u n l e s s  w. i thin t h a t  t i m e  t h e  
A p p l i c a n t  i n f o r m s  t h e  commission i n  w r i t i n g  t h a t  i t  
a c c e p t s  all o f  t h e  c o n d i t i o n s  s e t  f o r t h  i n  t h e  
Commiss ion ' s  Order o f  Approval  of  December 9 ,  1982 a s  
,amended by t h i s  Supplementary  Order ;  

( b )  on J u l y  3 1 ,  1987,  u n l e s s  b e f o r e  t h a t  d z t e ,  t h e  
c o n t r o l  s t r u c t u r e  and a p p u r t e n a n t  w o r k s  are  
e s s e n t i a l l y  comple t e  and o p e r a t i o n a l  a c c o r d i n g  t o  t h e  
p r o v i s i o n s  of t h i s  O r d e r ;  

( c )  t w e n t y - f i v e  ( 2 5 )  y e a r s  a f t e r  t h e  3oard  of C o n t r o l  
h a s  infokmed t h e  Commission t h a t  c o n s t r u c t i o n  h a s  been  
c o m p l e t e d ,  u n l e s s  renewed. 

S i g n e d  t h i s  1 7 t h  d a y  o f  O c t o b e r ,  1985 .  

-Robert C.  McEwen P. -Anirk B i s s o n n e t t e  
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