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He: International Joint Cornmission Cmsultation on APD ortionmrnt of the Milk and St. Mary Mvee 

Plcasc find atrached our submissions 10 the International Joint Cornmiss ion Consulmion on Apportionment of 
rhc Milk and SL M a y  Rivers. 

Myself and my associarc, Michael Jones. wilt bc attcnding the session held in hthbridge on the 29Ih of July and 
we look forward to sccing you there. 



SUBMISSION 3Y PETERSON AND PURVTS LLP TO 
INTERNATIONAL JOINT COMMIWON PUBLIC HEARING ON APPORTIONMENT 

OF WATER OF THE ST.MARY RIVER AND MILK RIVER HELD A T  
LET11BRLDGE ALBERTA CANADA ON 29 JULY 2004 

If the I92 I ilgmmenr between Canada and the Unired States (hereinafter rhe "U.S.") 
apportioning the water of the St. Mary River and Milk River is reopened and a reapportionrncnt 
occurs wbcrcby Canada receives less waLer than i t  does prescnrly there is Y veiy rea1 possibility 
that such a reapportioning would have ;I dramatic impact an  agriculturalists in Southern Alberh. 
The S t. Mary River is the primary source of the waicr used in the St. Mary River Irrigation 
District. This irrigation district provides 10 southern Alberta cummuniues with drinking water. It 
a h  provides irrigaiion wattr to approximarely 470.400 xes of land making it Canada's largest 
irrigation district. There art approximarely 1,800 water users within he irrigation district 
including agriculturd, municipd and industrial users. In considering the fact that the Montana 
govcrnmenl and other U.S. inrercsts are requesting that the water in the St Mary a v e r  be 
rcapportioned giving a greatcr share of its annual flow co the U. S. i t  is imporrmnr 10 keep in mind 
that any reductjon in Canadian water rights will havc severe negative effmts lor southern 
Alberta asricultural, municipal and industrial w m r  users. 

The most iinporranr negative dffcct for irrigation disuicts i s  that a rcapportionrnent with less 
witer for Canada will put pressure on othcr water users i n  thc sysrcm. In Alberta we currently 
have a fiirr in rime fiw in riglit syswn. This essentially means thac the h t  person ro rcccive a 
license to tht  water can take the full amouni of water apportioned under his license btfort the 
next pcrson who received a license is cniitlcd to any water at all. In most years this is not an iasue 
as most of the senior licensees who are usudly irrigation districls do not take their full ailutment 
of water so that there i.s sufficient water left in the sysrcm IO aitow users with lam licensing 
rights to take the water rhat [hey need. The problem arises when the flow of the river becomes so 
low thai the water takers with Ihe first priority. evcn rhough they continuc to rake h e  %anit 
volume of wilrer as in previous yew, take a grcater overall peroxtagc of the water from the 
watershed than thcy nornrally do so that therc is insurficienr water left for the later users. If this 
shortage is an isolited nccurrence it is possible h r  d l  of rhe w a w  users Lo band togccthcr and 
sharc water rishLs regardless of priori~y and in fact this i s  whar occurred during the droughL of 
2001. However if the watcr shortage becomes chronic the.= temporary w m r  sharing 
agreements will not bc an acceptable long term sofurion. 

There arc two possible scenarios that will create friction in lhc St. Mary River Basin if the federa! 
government allows the w m r  10 be rcapportioned in favor of the U.S.. In the t h r  scenario those 
wilh higher priorities will imply  choose not to m e r  in 10 wclttr sharing agrtcmenis, preferring to 

decide on a casc by case hasis when to shim wilier. This will citusc difficulty for watcr users with 
a Iowcr priority as they will rcccivc rl reduced amount of wakr, or no wilier at all, depending on 
~ h c  m o u n t  of watcr nvaiIabIr. In ihc second sccnuriu hose with lowcr prioriiirs will balk ill a 
system that does not d l o w  them to plan further thJn one year when it c o n ~ e s  10 rhcir fuLurt: needs 
for walrr. Ce i - t idy  for m y  buhiness ur municip;~lity thut depend?i on wil[cr in iis pldnning 
procc.;~, not having a m h l e  or prsdictablc water uqqdy hinders their a'nilily to mdkc long range 
pliins or invtbimtnih. If eirher of thehe (WO scenario's btcome.cl il redity it is prob,lhlr: [hat lowcr 



priority uxrs will begin 10 evaluate the legal posirioo of thc higher priority users in an attempt to 
call in to question the validity and the prioriry of the old licenses held by thc irrigation disuicts. 
In order that their own position may be improved. 

Many scnior water rights holders are not ovedy concerned with this prospect as it is thcir belief 
that there licenses are secure and unassailable. However, we have looked at the siruacion and i t  is 
our  belief that if junior wattr rights holders chouse to chdlengt rhc licenses of Lhe more senior 
water rights holders rhcrc are good legal arguments that could be made IO suppon such a claim 
and in a situation when junior watct rights holdcrs do not have a reliable supply of w a t t  
increased !higation in Canada over this issue is inevilable. Even if the junior watcr rights hoIden 
are not ultimately successful the cos[ and uncertainty of litigation is ccrtainf y undesirable. 

Taking these factors in to consideration we believe that it is vital thar Ihe Canadian government 
make irs best efforts 10 avoid redrawing the 1921 apponionment agreement. If the apportionment 
agreement is reopened and more water is given IO the U.S. under a new apponionment agrccmcnt 
it can only lcad to an increase in the tensioii h t w c c n  our  water user?; which will intvjtably lcad 
to an increase in the amount of unease and firigarjon in Canada sumunding warcr righu. 

Litigation over water rights would almost inevilably l e d  to instability in the southern Alberta 
economy and its communities. A grcat deal of Lime, effclrt and capital has been expended in 
southern Alberta in connection wirh irrigation infixstructure, all of it predicated on maintaining 
the sratus quo in regards to water rights. 

If there is to bc any renegotiation of the 192 1 apportionment agrcemmt such a renegotiation 
must be donc with the involvement of dl atakeholdors who musl in turn be fully awart of rhcir 
righrs and the ramifications cif any decision in that rcgard. 

Yours Truly. 

Peterson and Purvis LLP 
Barristers and Solicitors 
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Timothy N. Joc, wnscn 
Barrister and Soliciror 


